IN THE NAME OF PUBLIC PROCUREMENT LIBERALISATION: THE INTERACTION BETWEEN THE WTO'S GOVERNMENT PROCUREMENT AGREEMENT AND INTERNATIONAL, REGIONAL AND DOMESTIC

INSTRUMENTS -THREE SHADES OF SYNERGY
Introduction
Public procurement liberalisation under the WTO's Government Procurement Agreement (GPA) is a gradual and evolving process. Each time, each negotiation results in more concessions and aims to bring further sectors under the Agreement's ambit and to draw more participants. Starting from this basic premise, the present paper seeks to assert whether in the process of the GPA's development its text interacts with other international, regional or domestic instruments in such a man-ner that the interests of public procurement liberalisation are further enhanced and promoted. The paper argues that there are three specific instances that explicitly support this proposition.
The paper starts off by offering an overview of the history and main characteristics of the GPA. This analysis is not presented in a vacuum. On the contrary, it seeks to prove that a step-by-step approach towards public procurement liberalisation has been taken by the WTO under the GPA. The paper goes on to argue that while public procurement liberalisation under the GPA evolves, its goals are also assisted, promoted and furthered with its interaction with other international, regional and domestic instruments. Thus, the article traces and analyses three instances of such synergies. First, the principles, standards and procedures of the GPA are considered which are promoted through a number of international and regional texts, including model laws and soft-law instruments. Second, it is held that the successful enforcement of the GPA relies on the remedies systems available under domestic legal orders. It is then argued that a possible improvement of the remedies system under the GPA may be inspired by similar templates offered under other international and regional systems.
Against this background, the article concludes by arguing that the end goal of public procurement liberalisation is neither a sprint nor a one-man show. Its success depends rather on a long process of evolution and development where the GPA interacts with various international, regional and domestic texts, thus creating synergies that are pivotal in implementing its enshrined principles and in the enforcement of its very provisions.
and Japan and the US and Norway in the context of the GPA to illustrate the way in which the exemption systems works under the GPA.
3 Last, the GPA includes a 'built-in agenda' for the text's improvement, which is substantiated inter alia through extensions of its coverage and the further elimination of any remaining discriminatory measures.
In this context, the major challenge regarding the GPA has historically been its expansion, both in terms of the member states' participation thereto and regarding its scope and coverage.
4 Consequently, the GPA does not constitute an instrument that promotes public procurement liberalisation in a block form all at once. This is reflected in its history.
The first agreement on governmental procurement was concluded in 1979 during the Tokyo Round of multilateral trade negotiations.
5 The text proclaimed the fundamental principles upon which the Agreement was premised and the goals this sought to serve. It further envisaged a number of administrative requirements and procedures that came with the aim of harmonising the procurement procedure among WTO members who were party to the Agreement and of ensuring that the relevant processes were to be conditioned by transparency. Its material as well as its subjective scope was extremely limited.
The Tokyo Agreement was modified for the first time in 1988. 6 The introduced amendments mainly sought to broaden the Agreement's scope. More specifically, the Agreement was extended to cover any kind of procurement activity (including purchases, leases, rentals and hire purchase contracts) instead of only specific types of procurement as per the previous regime. Moreover, the Agreement's scope was widened to the extent that the threshold of covered purchases was lowered to SDR 130,000. What is more, locally established suppliers would now also be able to benefit from national treatment and non-discrimination principles. Further, the amended Agreement also added changes seeking to ensure that the procurement procedure was conditioned by enhanced transparency. In so doing, a clear requirement was introduced stipulating that procurement entities should not request or receive advice from directly interested enterprises with regard to the technical standards to be implemented.
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Further negotiations took place in the context of the Uruguay Round with the aim of bringing forward further extensions regarding the Agreement's scope and coverage. As a result, a new GPA was agreed upon on 15 December 1993 and signed in Marrakesh in April 1994.
8 The 1994 amendments extended the GPA's coverage (i) to also capture services and specified works, and (ii) to apply to local governments, including subnational governmental authorities.
The focus of the above analysis reflects the way in which public procurement liberalisation policy has been shaped in the context of the WTO. The 1979 Agreement merely served as the first step towards public procurement liberalisation. It was a small-scale experiment implemented for the types of purchases and governmental entities each party felt more comfortable opening up to in order to test any possible benefits generated from liberalisation. Following this trend, each new amendment or revision of the Agreement has in essence sought to bring more types of purchases under its ambit by relying on the perception that the benefits flowing from the GPA would lure more WTO member states into adhering to the Agreement and more GPA parties into submitting additional materials to the Agreement's scope. Based on the above, it becomes evident that the overall objective of public procurement liberalisation has not been proclaimed as a goal to be achieved overnight. On the contrary, it constitutes a long-term target to be attained through a long-running process of negotiation and implementation.
And then came the revised GPA: from expansion to modernisation
Within two years of the implementation of GPA 1994, the GPA parties started once again renegotiating the GPA's text according to the respective built-in provision of the 1994 Agreement. The negotiation was concluded in December 2011 and the outcome was formally adopted in March 2012. The revised WTO GPA entered into force on 6 April 2014. Matsushita,Schoenbaum and Mavroidis (n 3) 744. The conclusion of the revised GPA constitutes a landmark in the timeline of public procurement liberalisation. The revised GPA marks the end of what was nearly 10 years of negotiation. From a substantive point of view, the revised GPA contributes to the expansion, modernisation and simplification of public procurement liberalisation.
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In line with the past amendments, the revised GPA extends and expands the Agreement's coverage and scope. In particular, the revised GPA now includes 150 additional central government entities in the European Union as well as certain sub-central government agencies.
11 What is more, the Agreement's scope has once more been broadened to fully cover construction service contracts and service contracts. At the same time, certain parties to the revised GPA agreed to cover 'Build-OperateTransfer' contracts and also agreed to lower the monetary thresholds for already covered contracts.
The revised GPA further serves the goal of facilitating future parties' accession thereto.
12 In particular, the relevant literature picks up four different ways in which the revised GPA is considered to contribute towards additional parties' participation. First, by increasing the sum of market access opportunities available by virtue of the agreement, the revised GPA presents prospective parties with additional benefits and opportunities. Second, the GPA's special and differential treatment provision has been revised in such a way that it offers 'an array of possible transitional measures that can be tailored to the needs of specific acceding parties without eroding the principles of reciprocity'. Guimaraes argues that the improvements to the agreement benefit current members more than they stimulate further accessions. There should be a shift from the emphasis on transparency towards a direct emphasis on market access. 13 Based on its development needs, and with the agreement of the parties, a developing country may adopt or maintain one or more of the following transitional measures, during a transition period and in accordance with a schedule, set out in its relevant annexes to Appendix I, and applied in a manner that does not discriminate among the other parties: a price preference programme, provided that the programme provides a preference only for the part of the tender incorporating goods or services originating in the developing country applying the preference or goods or services originating in other developing countries in respect of which the developing country applying the preference has an obligation to provide national treatment under a preferential agreement, provided that where the other developing country is a party to this Agreement, such treatment would be subject to any conditions set by the Committee; and is transparent, and the preference and its application in the procurement are clearly described in the notice of intended procurement; an offset, developing countries have extra interest to accede to the GPA now that the greatest variety of transitional measures is available to them. Next, the revised GPA is conditioned overall by further flexibility, the lack of which was one of the major concerns developing countries repeatedly raised against the previous GPA. Last, the profile of the Agreement has been raised further by virtue of its revision in such a way that it might exercise a psychological effect on WTO members who are not party to the Agreement, urging them to accede.
Following the above thoughts, it comes as no surprise that a substantial number of WTO members have recently expressed their interest in joining the GPA. Two additional WTO members, Montenegro and New Zealand, acceded formally to the revised GPA on 15 June 2015 and 13 July 2015, respectively.
14 At the same time, the WTO's Committee on Government Procurement has reported substantial progress in negotiations with WTO members seeking accession to the GPA. To name just a few, Ukraine submitted to the Committee a draft final offer on 26 May 2015, Costa Rica and Thailand have applied for observer status in the committee, while Australia recently launched its bid to join the GPA.
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The changes to the GPA revealed so far fall squarely under the previously noted attempts to develop and broaden the Agreement's subject matter, as well as its material and personal scope. What differentiates the 2014 Agreement from its previous amendments, though, is that this time the text has been completely revised so that the structure is simplified and the text is modernised overall.
First of all, the text of the 2014 GPA clarifies and simplifies the relevant provisions and terms. In particular, the revised GPA includes definitions of the relevant terms for the first time and restructures the stipulated rules and procedures with a view to making the text more understandable and user friendly. provided that any requirement for, or consideration of, the imposition of the offset is clearly stated in the notice of intended procurement; the phased-in addition of specific entities or sectors; and a threshold that is higher than its permanent threshold. The revised text further seeks to modernise the Agreement's content and to 'tune' the parties' obligations to the current procuring practices. More specifically, the 2014 GPA seeks to serve the interests of public procurement policy modernisation through three different means. First, the revised GPA responds to the growing need for electronic public procurement. In so doing, Article VII.1 of the revised Agreement stipulates that:
For each covered procurement, a procuring entity shall publish a notice of intended procurement in the appropriate paper or electronic medium listed in Appendix III, except in the circumstances described in Article XIII. Such medium shall be widely disseminated and such notices shall remain readily accessible to the public, at least until expiration of the timeperiod indicated in the notice.
Second, the 2014 GPA takes due account of the request for greater flexibility in the procuring procedure especially by reducing the notice time, provided that the relevant notices are posted electronically. Article XI.7 foresees respectively that:
Notwithstanding any other provision in this Article, where a procuring entity purchases commercial goods or services, or any combination thereof, it may reduce the time-period for tendering established in accordance with paragraph 3 to not less than 13 days, provided that it publishes by electronic means, at the same time, both the notice of intended procurement and the tender documentation. In addition, where the entity accepts tenders for commercial goods or services by electronic means, it may reduce the time-period established in accordance with paragraph 3 to not less than 10 days.
Last, the new GPA guarantees greater transparency regarding award information by explicitly laying out specific procedures for the publication of the award notices and the maintenance of relevant documentation. In particular, according to Article XVI:
Publication of Award Information
Not later than 72 days after the award of each contract covered by this Agreement, a procuring entity shall publish a notice in the appropriate paper or electronic medium listed in Appendix III. Where the entity publishes the notice only in an electronic medium, the information shall remain readily accessible for a reasonable period of time. The notice shall include at least the following information: a description of the goods or services procured; the name and address of the procuring entity; the name and address of the successful supplier; the value of the successful tender or the highest and lowest offers taken into account in the award of the contract; the date of award; and the type of procurement method used, and in cases where limited tendering was used in accordance with Article XIII, a description of the circumstances justifying the use of limited tendering.
Maintenance of Documentation, Reports and Electronic Traceability
Each procuring entity shall, for a period of at least three years from the date it awards a contract, maintain:
the documentation and reports of tendering procedures and contract awards relating to covered procurement, including the reports required under Article XIII; and data that ensure the appropriate traceability of the conduct of covered procurement by electronic means.
Following the above, the revised GPA of 2014 marks a new era in the field of public procurement liberalisation and policy. In the first instance, the revised GPA builds yet another step in the further expansion of the agreement. The agreement's scope has been widened, its coverage enlarged, and commentators remark that both the substance of the revised GPA provisions as well as the increased profile that flows as a result thereof create further incentives for WTO members who are not party to the Agreement to accede. Therefore, the revised GPA follows the same thread as the past amendments to the previous text of the GPA. At the same time, however, the GPA does not represent merely an expansion of the previous text but mainly a revision thereof with the aim of bringing it into line with the current requirements and realities of public procurement. Consequently, to the extent that the 2014 GPA further substantiates the fundamental principles and procedures upon which the parties' public procurement regimes are to be built, its text does not constitute an amendment to the previous Agreement but rather an effort to fundamentally streamline the Agreement's content to new procuring needs. Based on the above, the 2014 GPA represents a landmark in public procurement policy. Regardless of the actual assessment of the changes the revised GPA brings, the significance of the revised GPA stems from the fact that it constitutes the first attempt to modernise public procurement policy in the framework of the WTO 10 years after the GPA's introduction.
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The above exposition and detailed description of the elements of the new GPA prove that the goal of public procurement liberalisation is being attained step by step. The more concessions are built in, the more procedures become simplified and clarified, and the more the requirements are modernised, then more sectors open up towards liberalisation and more WTO member states opt to adhere to similar processes. Consequently, the GPA constitutes an instrument that evolves and gradually changes shape and changes in detail with the aim of capturing an increasing number of public procurement liberalisation aspects, both regarding the subject matter covered as well as the parties involved.
3 From stand-alone action to enhanced synergy: making a case for the promotion of public procurement liberalisation through the GPA's synergy with international, regional and domestic instruments Against the background of the stand-alone and gradual evolution of public procurement liberalisation under the WTO's GPA, the question arises as to whether any forces are available at an international, regional and domestic level that may assist in the promotion of the GPA principles or even towards their enforcement. The present paper argues that there are indeed three levels of synergy between the GPA and such instruments. At the first level, various international and regional texts promote principles, standards and procedures that are in line with the GPA's conditions and requirements regarding public procurement liberalisation. Second, the very enforcement of the GPA relies on the remedies systems available under domestic legal orders. And last, the possible improvement of the remedies system under the GPA may be inspired by similar templates offered under other international and regional systems. Consequently, the overall goal of public procurement liberalisation is being attained through the levels of synergy between the GPA and various international, regional and domestic organs.
The first level of synergy: promoting principles, procedures and standards related to public procurement liberalisation through a number of international, regional instruments
Interestingly, a series of international, regional and national instruments have the direct or indirect effect of promoting public procurement liberalisation.
18 This is not to argue that these instruments necessarily have as their primary objective the liberalisation of procurement markets or trade markets or even procurement as such. On the contrary, what the following analysis highlights and what the present article consequently submits is that public procurement liberalisation does not rest exclusively with the GPA. While this evolves and develops, there are a number of other instruments whose specific provisions promote and enhance principles, standards and procedures whose substance ties in with and serves the interests of public procurement liberalisation. An overview of the key aspects of the relevant instruments can illustrate what is suggested as the first level of synergy.
The 2011 UNCITRAL Model Law on Public Procurement
The Model Law on Public Procurement was first adopted in 1994 and its revised version was introduced in 2011. 19 It is in essence a template drafted with the aim of assisting states in forming and adopting their public procurement regimes.
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According to its Guide to Enactment, the Model Law is intended to serve the objectives of: (a) achieving economy and efficiency; (b) wide participation by suppliers and contractors, with procurement open to international participation as a general rule; (c) maximising competition; (d) ensuring fair, equal and equitable treatment; (e) assuring integrity, fairness and public confidence in the procurement process; and (f) promoting transparency.
21 In so doing, it contains a number of suggested procedures and principles aimed at achieving the aforementioned goals.
In particular, and by way of example, the Model Law guarantees the interested parties' right to information through prescribing specific procedures for the publication and communication of information related to forthcoming procurements.
22 At the same time, it also seeks to streamline and rationalise the relevant decision-making by laying out specific rules and criteria for the award of contracts and the evaluation of tenders. Following the above, it is evident that the Model Law implicitly contributes to public procurement liberalisation by setting out a number of standards regarding the public procurement process, to which states opting to enact legislation under it need to adhere. In fact, in crafting the therein endorsed and envisaged standards, the Model Law takes into account the provisions of the WTO GPA, the EU directives (on procurement and remedies), the UN Convention Against Corruption, the Procurement Guidelines and the Consultant Guidelines of the World Bank and the equivalent documents of the IFIs.
It is estimated that approximately 30 states have already enacted legislation on the basis of the UNCITRAL Model Law template. 
OECD: Recommendations and Peer Reviews
The OECD aims to promote and safeguard international standards in the framework of public procurement. With this aim, the Organisation has issued a number of recommendations fleshing out the substance of the supported procurement policies. These texts include: (i) the OECD Recommendation on Enhancing Integrity in Public Procurement (2008) In light of the above, the OECD has taken a number of steps with a view to supporting governments in implementing the aforementioned principles and aiming to ensure their due adoption. More specifically, the OECD has introduced an online toolbox available to policy makers that captures emerging good practice to enhance corruption prevention and good management in public procurement.
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What is more, states may benefit from peer reviews on the basis of which leading experts from OECD countries offer their experience regarding the implementation of international public procurement standards and best practices.
World Bank Guidelines
The World Bank constitutes yet another institution seeking to support the improvement of borrower countries' procurement systems through the promotion of sound public procurement policies and practices. First, the World Bank has issued detailed and specific Guidelines for the Procurement of Goods, Works and Non-Consulting Services Addressed to Borrowers under IBRD Loans and IDA Credits & Grants.
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Pursuant to these, borrower countries are contractually obliged to take appropriate measures to reform and improve their public procurement systems and procedures as a condition to receiving funding from the World Bank.
Moreover, the World Bank has attempted to create international benchmarks in the field of public procurement through the creation of a dedicated report that presents a cross-country analysis reflecting how the private sector interacts in business dealings with the governments in 10 pilot economies. 
UN Conventions and International Codes
Last, the UN has equally adopted a number of conventions seeking to promote international standards of transparency and ethical conduct in the field of public procurement. In particular, Article 9 of the United Nations Convention Against Corruption stipulates that:
Each State Party shall, in accordance with the fundamental principles of its legal system, take the necessary steps to establish appropriate systems of procurement, based on transparency, competition and objective criteria in decisionmaking, that are effective, inter alia, in preventing corruption.
What is more, the Convention foresees in the same Article that ' [w] here appropriate, measures [shall be addressed] to regulate matters regarding personnel responsible for procurement, such as declaration of interest in particular public procurements, screening procedures and training requirements'.
At the same time, international standards relevant for public procurement procedures may be traced in a series of other UN Instruments. The UN International Code of Conduct for Public Officials is one such example. Jurich notes in respect thereto that although this 'is not specifically aimed at public procurement, it does (nonetheless) address conflicts of interest in general and contains common elements of monitoring'. 
Conclusions
It therefore flows from the above that a number of international and regional instruments create and promote international principles on good governance, transparency, anti-corruption and non-discrimination. These standards and principles form the very foundations of and preconditions for a rational, modernised and liberalised public procurement mechanism. Based on this observation, the current paper argues that the goal of public procurement liberalisation is being achieved through a dialogue between different sources of law within the international legal order. The particular and specific goals, standards and principles advanced by the GPA are being directly or indirectly reinforced by a number of other international instruments. It is thus clear that the objective of public procurement liberalisation is being substantiated through and advanced by synergy between different international instruments.
The second level of synergy: safeguarding the GPA's enforcement through actions brought before the domestic legal order
Moving forward, the proper implementation of the public procurement liberalisation policy under the GPA relies on the remedies available under domestic legal orders. In substantiating this argument, the pre-sent paper provides an overview of the different enforcement procedures available under the WTO, namely the standard DSU Procedure and the Bid Challenge System, before elaborating on how the instruments offered under the domestic legal orders secure the enforcement and thus the proper implementation of the GPA and subsequently the WTO's public procurement policy.
The standard DSU procedure
Under Article XX GPA, the standard DSU procedure constitutes one of the means to enforce the Agreement's provisions. In particular, the DSU provides a mechanism for the resolution of disputes between WTO members who are party to the Agreement. Consequently, the pre-contractual or contractual dispute between a bidder or provider and the contracting authority is transformed for the purposes of the DSU into a dispute between the parties' governments. Should a government decide to take up such a complaint lodged by its national bidder or provider against the authorities of another GPA party, it will first need to attempt to resolve the dispute in an amicable manner. If such a settlement between the parties cannot be reached, then the applicant state may request a panel to be established to hear the case. The panel's task is to provide a report to the parties concerned, which is then adopted by the DSU. The latter would then request the state in breach to repeal any or all measures that contravene the WTO principles. If the state fails to do so, then the DSB may authorise the unilateral suspension of the application of the GPA in the territory affected by the violation.
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Following the above, enforcing the GPA under the DSU presents two important shortcomings that go against the very nature and special characteristics of public procurement.
First, following the DSU's provisions, the GPA is implemented at an inter-governmental level: it is the WTO member who is party to the GPA that needs to bring a case against another WTO member who is party to the GPA on behalf of a private individual alleging infringements of the Agreement's provisions. Indeed, this is the standard procedure for the resolution of disputes under the WTO. However, it is not clear whether this general procedure adequately addresses the specificities of public procurement. This is so because public procurement takes place at an individual level: various contracting authorities in each of the GPA parties publish and conduct procurement procedures in the course of which individual bidders and contractors may observe irregularities contrary to the provisions of the GPA. In order for these irregularities to be brought against the infringing contracting authorities, though, the individual bidders need to pass the hurdle of convincing their national governments not only of the existence of a breach but also of the importance of bringing an action against another WTO member. It is therefore clear that the implementation of the GPA relies on the discretion of a national government which will naturally need to balance any political interests involved when deciding whether or not to act upon a bidder's or contractor's complaint. Even though this finding holds true for any procedure under the WTO's DSU, it is not clear whether a highly deferential procedure such as that under the DSU is indeed the best way to secure the implementation of parties' commitments and duties in the context of a policy that is as fragmented as the various individual procurement procedures of different contracting authorities in each of the WTO members who are parties to the GPA.
What is more, the DSU procedure aims to have the infringing party change its procurement policy and comply with the prescriptions of the GPA in the future. However, the DSU procedure does not provide for a specific remedy to repair the procuring opportunities lost as a result of the alleged breaches. For example, as Bovis notes, a panel may not order the re-tendering of a procedure vitiated by infringements of the GPA. 36 Consequently, any sought remedies have a purely prospective nature instead of a reparatory or restitutional one.
It thus flows from the above that although the DSU procedure applicable to the GPA is fully in line with the general principles regarding the resolution of disputes in the context of the WTO, this may not represent the best available system to address the special particularities of public procurement policy and procedure.
The bid challenge system
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In order to remedy the aforementioned shortcomings, the GPA introduced what has been characterised as a unique feature within the WTO enforcement regime: the bid challenge system. Article XVIII of the revised GPA stipulates that:
1. Each Party shall provide a timely, effective, transparent and non-discriminatory administrative or judicial review procedure through which a supplier may challenge: 
4 Each Party shall establish or designate at least one impartial administrative or judicial authority that is independent of its procuring entities to receive and review a challenge by a supplier arising in the context of a covered procurement.
(…)
6. Each Party shall ensure that a review body that is not a court shall have its decision subject to judicial review or have procedures that provide that:
a. the procuring entity shall respond in writing to the challenge and disclose all relevant documents to the review body;
b. the participants to the proceedings (hereinafter referred to as 'participants') shall have the right to be heard prior to a decision of the review body being made on the challenge; c. the participants shall have the right to be represented and accompanied;
d. the participants shall have access to all proceedings; e. the participants shall have the right to request that the proceedings take place in public and that witnesses may be presented; and f. the review body shall make its decisions or recommendations in a timely fashion, in writing, and shall include an explanation of the basis for each decision or recommendation.
Following the above, the bid challenge mechanism allows interested bidders to challenge procuring procedures that are in breach of the GPA before the competent bodies of the procuring state.
38 This mechanism, which is sui generis by WTO standards, 39 best safeguards the cor-38 PA Messerlin, 'Agreement on Public Procurement' in OECD, The New World Trading System: Readings (OECD 1995) 65: 'this is a unique innovation in the GATT system; it is the first time that direct access to enforcement procedures under the regulations of the importing country has been granted to foreign firms within the context of a GATT text'. 39 Arrowsmith (n 4) 385 notes that the bid challenge system 'marks a departure from the approach of most other WTO agreements. In general these do not require affected private rect implementation and application of the GPA's provisions by shifting, in essence, the burden of GPA compliance monitoring and surveillance from national governments to interested stakeholders. This shift offers enhanced guarantees and assurances for the enforcement of the GPA: interested parties have both concrete and increased incentives for GPA rules to be observed. At the same time, they also have inside knowledge and experience on the procuring authorities' procedures and decisions.
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For example, Mosoti highlights the practical significance of bidders and contractors taking the lead in securing the GPA's enforcement, by noting that: 'most violations of the WTO GPA take place at an individual level, therefore it is crucial that the applicant is in the position to challenge the procuring agency's award with regard to specific contracts'.
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Next to safeguarding the correct application and implementation of the GPA, the bid challenge provision also ensures that applicants have access to effective and timely remedies under domestic law. In particular, Article XVIII foresees that:
Each Party shall adopt or maintain procedures that provide for:
a. rapid interim measures to preserve the supplier's opportunity to participate in the procurement. Such interim measures may result in suspension of the procurement process. The procedures may provide that overriding adverse consequences for the interests concerned, including the public interest, may be taken into account when deciding whether such measures should be applied. Just cause for not acting shall be provided in writing; and b. where a review body has determined that there has been a breach or a failure as referred to in paragraph 1, corrective action or compensation for the loss or damages suffered, which may be limited to either the costs for the preparation of the tender or the costs relating to the challenge, or both (emphasis added).
Therefore, in contrast to the remedies under the DSU system, the subject matter and nature of which is strictly prospective in nature, the parties to be given a right to enforce WTO rules, but rely mainly on inter-governmental enforcement. Private challenge procedures are required under some of these provisions, but none go as far as the GPA. In particular, their procedural requirements and obligations on remedies are not as detailed or stringent as those of the GPA and they generally give greater deference to states' own national traditions of review in the particular area concerned'. bid challenge system allows for timely remedies, which may also take the form of interim measures. This is extremely important, especially if one is to take into account the track record of cases brought under the DSU in which the panel ruled on violations of the GPA but nonetheless ended up merely accepting commitments that similar breaches would not be repeated in the future, due to the fact that the purchases under review had already been concluded. 42 The importance of timely remedies for securing the correct implementation and enforcement of the GPA is captured by Mavroidis and Hoekman who remark that 'the nature of procurement is such that most of the time, unless rapid action can be taken, inconsistencies with the Agreement will de facto be tolerated as firms will not have an interest in bringing a case'. 
Conclusions
It therefore derives from the above that the bid challenge system before the competent bodies of the contracting state constitutes an effective enforcement and remedy mechanism that corresponds to the particularities and special needs of public procurement.
44 In other words, the correct implementation and enforcement of public procurement liberalisation under the GPA rests on a mechanism stipulated under the GPA itself and substantiated and effectuated through the domestic order of the WTO members who are party to the Agreement. Consequently, the effective application of the GPA is in essence guaranteed through a synergy between the GPA itself and the relevant provisions of each individual domestic order that allow each bidder to challenge any observed irregularities.
The third level of synergy: using the EU Remedies Directive and the UNCITRAL Model Law as templates for improving the GPA's enforcement system
Finally, although the current bid challenge system under the GPA matches the particular characteristics of public procurement enforce- ment, it does show a number of weaknesses. It is therefore worth exploring whether the weaknesses may be adequately addressed through the examples offered by other public procurement remedies systems. Against this background, the present paper submits that a third synergy is being offered by the possible use of the EU Remedies Directive and the UNCITRAL Model Law as templates for improving the GPA's enforcement system. With this proposition in mind, the current section first lays out the various shortcomings of the current bid challenge system before explaining how the aforementioned examples could assist in improving it.
Shortcomings in the current bid challenge system
We have already established that the bid challenge system presents an enforcement mechanism that matches the particularities of the public procurement process as a whole. This is not to say, however, that the relevant provisions under the GPA do not entail any weaknesses whatsoever. From a structural perspective, the following points are worth highlighting.
First, according to Article XVIII paragraph 7 of the GPA, each party should adopt or maintain procedures that provide for:
where a review body has determined that there has been a breach or a failure as referred to in paragraph 1, corrective action or compensation for the loss or damages suffered, which may be limited to either the costs for the preparation of the tender or the costs relating to the challenge, or both" (emphasis added).
Consequently, compensation for a successful challenger is limited to the costs for tender preparation or protest. In light thereof, concerns have been expressed as to whether this measure to claim damages constitutes an incentive that is strong enough to guarantee the correct application of the GPA through private actions. 45 Second, the Agreement does not provide for or impose any restrictions on the practice of settlements. The prospect of unconditional settlements between procurement officials and potential challengers inevitably affects the enforcement of the GPA. Equally, the possibility of settlements between successful and unsuccessful bidders may lead to 'collusive outcomes' contrary to the GPA's provision. Last, the enforcement mechanism does not provide for the challenge and judicial review of bail-outs in cases where governments choose to reimburse the unanticipated cost overruns of a firm which has won a procurement contract.
Other than the above architectural elements, the relevant literature also picks up substantive shortcomings. These weaknesses may be summarised as follows: first, the GPA allows for the possibility of entrusting the initial challenge to a non-judicial review body; second, there is ambiguity regarding the extent of the corrective powers of the review bodies, and, especially, whether the review body must have the authority to set aside a signed contract whose award violates the Agreement.
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Following the above, empirical research reveals that these shortcomings in the bid challenge system have on many occasions prevented suppliers from bringing infringement proceedings against the contracting authorities before domestic bodies.
48 In many instances, suppliers have expressed their distrust of the domestic remedies regimes and have noted that they are in any event afraid that any action brought under the domestic review process could jeopardise their prospects of future business and dealings with the competent national authorities.
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It therefore arises from the above that, although a step in the right direction, the bid challenge procedure as envisaged in the GPA does not completely address the full range of considerations and concerns related to the Agreement's enforcement and implementation.
In fact, it is less than clear whether the revised GPA has succeeded in remedying the shortcomings laid out above. For example, Reich considers that the modernisation envisaged under the revised GPA has not at all improved the Agreement's enforcement system. 50 Reich uses three main arguments. First, the updated text does not elaborate adequately on the requisite independence that review bodies need to enjoy. Second, the revised provisions on interim measures do not foresee the right to demand the correction of committed breaches. On the contrary, their objective is to preserve the supplier's 'opportunity to participate in the procurement'. Last, the revised text has relieved the review body from the preliminary duty of examining the merits of the complaint and finding whether a violation of the rules has occurred. Following the above observations, Reich reaches the conclusion that the revised GPA in fact weakens the effectiveness of the GPA's enforcement and remedies system instead of improving it.
Consequently, although the rationale behind the bid challenge system is of a nature and class that reflect the uniqueness of the public procurement procedure, there are nonetheless weaknesses in the mechanism's content and application as laid down under the GPA. Commentators note that these shortcomings have resisted the GPA's recent revision.
The EU Remedies Directive and the UNCITRAL Model Law as templates towards the GPA's future improvement
The above sections have established that Article XXVIII GPA, although tuned to the basic characteristics of the public procurement process, nonetheless shows some weaknesses and spots for further improvement. The natural question, then, is what the best and most efficient way would be to address the traced shortcomings within the GPA's bid challenge system. This paper suggests that the key to improving the GPA's bid system lies in other legal instruments that adopt similar bid challenge systems, namely the EU Remedies Directive and the UNCITRAL Model Law.
For what it is worth, the relevant literature 51 has already commented on the fact that the foundations of the bid challenge systems under the GPA are quite similar to those under the EU's Remedies Directive on Public Procurement. 52 With that in mind, reaching out to the remedy mechanisms of the EU Directive gains further legitimacy. And, indeed, the updated remedies system, as prescribed under the EU Directives, rests on three principles that resolve to a great extent the weaknesses traced under the GPA's bid challenge system. In particular, the EU Directive's remedies regime is premised on the following three doctrines:
• The doctrine of standstill periods: no contract should be concluded following an award decision under the procurement rules be- fore the expiry of a 'standstill period' of at least 10 days from the day following the date on which the contract award decision is sent to the 'tenderers concerned'. Tenderers are not 'concerned' if they have previously been excluded and have already been notified of their exclusion.
• The doctrine of contract suspension: the new Remedies Directive requires that once an application for review has been made, the contract under review cannot be entered into until the court has made a decision regarding the application.
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• The doctrine of ineffectiveness: the new Remedies Directive states that public contracts will be 'ineffective' where there is a breach of the public procurement rules.
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Along the same lines, the UNCITRAL Model Law stipulates a list of available remedies whose range appears to addresses the concerns voiced against the respective remedies system under the GPA. More specifically, according to Article 67(9) of the Model Law, the competent national body may take any of the following actions in deciding on any lodged complaint:
(a) Prohibit the procuring entity from acting, taking a decision or following a procedure that is not in compliance with the provisions of this Law;
(b) Require the procuring entity that has acted or proceeded in a manner that is not in compliance with the provisions of this Law to act, to take a decision or to proceed in a manner that is in compliance with the provisions of this Law;
(c) Overturn in whole or in part an act or a decision of the procuring entity that is not in compliance with the provisions of this Law other than any act or decision bringing the procurement contract or the framework agreement into force; the award of the procurement contract or the framework agreement has been published, order the publication of notice of the overturning of the award;
(g) Order that the procurement proceedings be terminated;
(h) Dismiss the application;
(i) Require the payment of compensation for any reasonable costs incurred by the supplier or contractor submitting an application as a result of an act or decision of, or procedure followed by, the procuring entity in the procurement proceedings that is not in compliance with the provisions of this Law, and for any loss or damages suffered[, which shall be limited to the costs of the preparation of the submission or the costs relating to the application, or both]; or (j) Take such alternative action as is appropriate in the circumstances.
What is more, the Model Law also foresees a standstill period between the publication of the award decision and the actual execution of the awarded contract. 
Conclusions
The above analysis has presented the available remedies under the EU's Remedies Directive and the UNCITRAL Model Law to show that these incorporate and address to a certain extent the concerns and criticisms expressed against the weaknesses of the bid challenge system under the WTO's GPA. Consequently, these could be used as a leading paradigm and inspiration for the GPA's further amendment and development. Following on from this, the general discussion regarding the future improvement of the GPA's bid challenge system reveals yet another shade of synergy between the WTO's GPA and the European and International legal orders. This is so because the EU Remedies Directive and the UNCITRAL Model Law may constitute an inspiration, a benchmark and perhaps a flexible template for the GPA's upcoming revisions of the bid challenge provision.
General Conclusions
The evolution and development of the WTO's GPA is based on a purely pragmatic approach. The Agreement's shape-taking and expansion have been gradual and escalating: the WTO members and parties to the Agreement submit to the GPA's scope as many areas and subjects as they feel 55 UNICTRAL Model Law, Art 22. comfortable with at a time. The GPA has, therefore, been structured in such a way as to follow its parties' needs with each subsequent round of negotiations, revisions or amendments, taking the status quo one step closer to the overarching goal of public procurement liberalisation.
In parallel with this process, however, the interests of public procurement liberalisation are also served through the interaction of the GPA with other international, regional and domestic instruments. This paper has presented and analysed three such instances of synergy created as a result of this interaction, all of which assist in the better application, implementation and enforcement of the principles proclaimed and the provisions enshrined under the GPA. First, the principles, standards and procedures of the GPA are promoted through a number of international and regional texts, including model laws and soft law instruments. Second, the successful enforcement of GPA relies on the remedies systems available under domestic legal orders. Third, the possible improvement of the remedies system under the GPA may be inspired by similar templates offered under other international and regional systems.
Where does all this leave us? It is fairly obvious that public procurement liberalisation is not to be achieved by means of a protracted sprint, but rather through a well-organised and rehearsed marathon. What this article has aimed to highlight, though, is that just like every marathon, the process of liberalising public procurement is not a one-man show. On the contrary, its success relies and rests on the synergies generated from the dialogue and interaction between the actual text of the WTO's GPA and relevant international, regional and domestic instruments.
